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A, SEARCH INCIDENT TO A LAWFUL ARREST 


1, INTRODUCTION 


Incident to a lawful arrest, an Agent may conduct a full search 
of the person arrested and the area within the arrestee's 
immediate reach. The search is permissable under the authority 


inherent in the authority to arrest. U.S. v. Robinson, 414 U.S. 


218, 94 S. Ct. 467 (1973); Chimel v. California, 395 U.S. 752, 89 


S. Ct. 2034 (1969). The Supreme Court has recognized this 
particular type of search to be an exception to the warrant 
requirement of the Fourth Amendment. It is a "Search" conducted 
without the benefit of a warrant. Despite this, it is still 


deemed to be a reasonable “search.” U.S. v. Robinson, supra. 


"A custodial arrest of a suspect based upon probable cause is a 
reasonable intrusion under the Fourth Amendment; that intrusion 
being lawful, a search incident to the arrest requires no 


additional justification.” U.S. v. Robinson, supra. The Supreme 


Court reached this conclusion after examining its own decisions 


dating back to Weeks v. U.S., 232 U.S. 383, 34 S. Ct. 341 (1914) 


and other sources. 


The authority to conduct a search incident to an arrest is an 
outgrowth of the recognition and approval of society's interest 
in permitting an Agent to search for weapons and evidence in a 


custody situation when balanced against the competing interest of 


the individual to be free from governmental intrusions. See 
Chimel_v. California, supra, See also Delaware v. Prouse, 


440 U.S. 648, 99 S, Ct. 1391 (1979). The interests of society 


are “'to remove any weapons that [the arrestee] might seek to use 
in order to resist arrest or effect his escape’ and the need to 


prevent the concealment or destruction of evidence." New York v. 


Belton, 453 U.S. 454, 101 S. Ct. 2860 (1981) citing Chimel, 


Supra. In addition, the Court has recognized the threat to an 
Agent posed by the circumstances involved in an arrest. 
Hostility from the person arrested is frequently encountered in 


an arrest situation and can reasonably be anticipated. U.S. v. 


Chadwick, 433 U.S. 1, 97 S. Ct. 2476 (1977). After considering 


these concerns, the Supreme Court concluded that a case-by-case 
analysis was not necessary to justify a search conducted incident 
to an arrest, but rather found an adequate basis for treating all 


custodial arrests alike for purposes of search justification. 


U.S. v. Robinson, supra. 


While the Federal courts have recognized this general authority 
to search incident to a lawful arrest, there has been some 
disagreement as to the extent of the scope of this authority. 
This exception to the warrant requirement has, since it was first 


Suggested in Weeks v. U.S., Supra, always included the arrestee 


himself. It was subsequently determined to include the "place" 


where the arrest occurred, as well. Agnello v. U.S., 269 U.S. 


20, 46 S. Ct. 4 (1925). 


Place, as a term defining scope of authority, is a broad term and 
is therefore imprecise. It could mean a small area around a 
person, several rooms in an apartment, or an entire house. In 


Preston v. U.S., 376 U.S 364, 84 S. Ct. 881 (1964), the Court 


Stated tha: the scope of the authority of this exception extended 
beyond the person, to things under his immediate control and even 


to the area of his control. In U.S. v. Rabinowitz, 339 U.S. 56, 


70 S. Ct. 430 (1950), the Supreme Court defined place to include 
that area considered to be in the "possession" or "control" of 

the arrestee. This was interpreted to include as much of an area 
as there was in a business office and in a latter case an entire 


residential apartment. See Ker v. California, 374 U.S. 23, 


83 S. Ct. 1623 (1963). In the Chimel decision supra, the Court 
restricted this definition and in so doing defined the scope of 
authority in a search incident to an arrest. The scope today is 
considered to be that area within the arrested person's immediate 
control and which is easily accessible to the arrestee. The 
authority to conduct such a search is present whenever a lawful 
custodial arrest occurs, regardless of whether there is a reason 
to believe that a search will uncover evidence or weapons. 


U.S. v. Robinson, supra. 


2. WHY THIS TYPE OF SEARCH IS REASONABLE UNDER THE FOURTH 
AMENDMENT — 


The Supreme Court articulated the reasons why a search incident 


ofe 


to an arrest is a reasonable search under the Fourth Amendment in 


Chimel, supra. They are: 


(i) To look for and remove weapons, and; 


(11) To look for evidence in order to prevent its 
concealment or destruction. See also Preston v. 
U.S., Supra. 


Implicit, therefore, is the recognition that in every instance in 
which an Agent makes a custody arrest, there is a potential 
danger which accompanies depriving an individual of his freedom. 
This danger exists because of the possibilities that the person 
may gain access to a weapon in order to effect his escape. In 
effecting the escape, the Ayent may be injured or innocent 
bystanders may be injured. Even if neither happens, the use of 
the weapon could result in the frustration of the arrest itself 
by allowing the person to get away. Additionally, there is 
frequently the possibility that evidence within the access of the 
arrestee may be removed or destroyed by him unless taken away 
from his range of control. 

"When an arrest is made, it is reasonable for the 

arresting officer to search the person arrested 

in order to remove any weapons that the latter 

might seek to use in order to resist arrest or 

effect his escape. Otherwise, the officer's 

Safety might well be endangered and the arrest 

itself frustrated. In addition, it is entirely 

reasonable for the arresting officer to search 

for and seize any evidence on the arrestee's 

person in order to prevent its concealment or 

destruction. And the area into which an arrestee 


might reach... must, of course be governed by a 
like rule. Chimel v. California, supra." 


In examining these two reasons provided by the Court for 
justifying a warrantless search, even when there is no basis for 
believing that weapons or evidence are present, two things become 
clear. First, it is the person's access to the weapon or 
evidence which defines the extent of the authority to search. 


Second, all arrest situations present the danger which the search 


incident thereto permits the Agent to alleviate through his 


search and seizure efforts. See U.S. v. Chadwick, supra, where 


the Court stated: 


"When a custodial arrest is made there is always 
some danger that the person arrested may seek 

to use a weapon, or that evidence may be 
concealed or destroyed. (underlining emphasis 
added.)" 


There is no need, therefore, for the Agent to be able to 
articulate an objective basis for believing a threat to his 
Safety exists as justification for his search incident to the 


arrest. See New York v. Belton, supra. 


3. REQUIREMENTS WHICH MUST BE MET IN ORDER 10 USE THIS EXCEPTION 


In order to use the search incident to a lawful arrest exception, 
the Agent must be able to show that his conduct fits that 
category of searches the courts have found to be reasonable. As 


the Court stated in Chimei v. California, supra. 


"Clearly the general requirement that a search 
warrant be obtained is not lightly to be 


dispensed with, and the burden is on those 
seeking [an] exemption [from the requirement] 
to show the needing for it.... Citing U.S. v. 
Jeffers, 342 U.S. 48, 72 S. Ct. 93 (1951)." 


As long as conduct which reveals evidence is what it purports to 
be - a search incident to an arrest - it will be considered a 
reasonable search. In order for an Agent's conduct to be so 
judged, it must meet each of the requirements listed below. Only 
the conduct which meets these requisites fits the category of a 
search known as a search incident to an arrest. Despite the 
search being accomplished without the authority of a warrant it 


is a reasonable cone. Specifically these requirements are: 


(i) The arrest must be a lawful custodial arrest; 
(ii) the search must be contemporaneous with the 
arrest; 
(iii) The search must stay within the scope of the 
authority to search; 
(iv) The arrest must not have been a pretext or a sham. 


a. Lawful Custodial Arrest As A Requirement 


The two parts to this requirement, that the arrest be both 
custodial and lawful, follow logically with the development of 
the rationale justifying this type of warrantless intrusion into 
an expectation of privacy. In order for the arrest to be lawful, 


it must be based on the existence of probable cause to believe 


the arrested person committed a crime. 


Since the Weeks decision first discussed the search which has 


followed an arrest, every Supreme Court to consider it has 
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qualified the type of arrest which could justify an attendant 
search as either a legal arrest, or a valid one . See 


Michigan v. Long, 463 U.S 1032, 103 S. Ct. 3469 (1983); and 


Weeks v. U.S., Supra. The Supreme Court stated in U.S. v. 


Robinson, supra, "It is the fact of the lawful arrest which 


establishes the authority to ...." The lawfulness of an arrest is 


dependant upon the presence of probable cause. U.S. v. Robinson, 


Supra. See also Henry v. U.S., 361 U.S. 98, 80 S. Ct. 168 


(1959). It is this objective basis - probable cause - for 
seizing an individual which makes the seizure a reasonable Fourth 
Amendment intrusion. When the arrest involves the taking of a 
person into custody, it is the reasonableness of the arrest plus 
the danger accompanying the seizure which makes the search 


incident reasonable. The Court in U.S. v. Robinson, supra, put 


it this way: 


"A custodial arrest of a suspect based upon 
probable cause is a reasonable intrusion under 
the Fourth Amendment. That intrusion being 
lawful, a search incident to the arrest requires 
no additional justification." 


Without custody, the danger which provokes the concern for the 
safety of the officer would not be present, nor would there be a 


danger that evidence would be disposed of or altered. See 


U.S. v. Chadwick, supra and Sibron v. New York, 392 U.S. 405, 8&8 


S. Ct. 1889 (1968). 


In Robinson the Court found the basis for the search to be the 


"full-custody arrest" justified by probable cause, even though 
the offense for which the suspect was arrested was “operating a 


ofe 


motor vehicle after the revocation of his operator's permit." In 


Gustafson v. Florida, 414 U.S. 260, 94 S. Ct. 488 (1973), the 


offense which provided the basis for the search was the custodial 
arrest of the suspect "for failure to have his vehicle operator's 
license in his possession." That the offense was not a serious 
violation of the law did not alter the determination of the Court 
that the custodial arrest was the basis for finding the search 
incident to be judged reasonable. Nor was the determination 
altered by the fact the officer in this case had within his 
discretion by law and police regulations the option of not taking 
the suspect into custody. "It is sufficient the officer had 
probable cause to arrest the petitioner and that he lawfully 
effectuated the arrest, and placed the petitioner in custody." 


Gustafson v. Florida, supra. See also U.S. v. Ehlebracht, 


693 F.2d 333 (5th Cir. 1982) where a DEA Agent arrested an 
individual for a state misdemeanor and then searched incident to 


that custodial arrest. 


b. Contemporaneousness As A Requirement 


1) Generally 


While the language in earlier decisions of the Supreme Court 
suggested the type of search permissible following an arrest had 


to be close in time to the arrest, it wasn't until Stoner v. 


California, 376 U.S. 483, 84 S. Ct. 889 (1964), that the Court 


required contemporaneousness between the arrest and the search. 
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"CA] search can be incident to an arrest only if it is 
Substantially contemporaneous with the arrest and is confined to 
the immediate vicinity of the arrest." In this case, a search of 
Stoner's hotel room preceded his arrest by two days. As the 


Court stated in Preston v. U.S., Supra: 


"The rule allowing contemporaneous searches 

is justified... by the need to seize weapons... 

as well as the need to prevent the destruction of 

evidence of the crime.... but these justifica- 

tions are absent where a search is remote in 

time or place from the arrest." 
A reexamination of the reasons why a search incident to an 
arrest is reasonable despite the absence of a warrant clarifies 
the need for this qualifying requirement of contemporaneousness. 
The atmosphere created by an arrest situation gives rise to the 
dangers a search incident is designed to reduce. Since access to 
a weapon or evidence is what such a search incident is supposed 
to eliminate, it logically follows that after the critical period 
has passed - the arrested person has been removed, or a 
significant lapse of time has occurred - the reasons given for 


justifying the otherwise warrantless intrusion are no longer 


present. 


The Supreme Court addressed this issue in U.S. v. Chadwick, 


supra: 


"“Warrantless searches... at the time of arrest 
cannot be justified as incident to that arrest 
-». if the ‘search is remote in time or place 
from the arrest'.... Once law enforcement 


officers have reduced luggage or ‘‘«" personal 
property not immediately associa’ ed with the 
person of the arrestee to their exciusive 

control, and there is no longer any danger 

that the arrestee might gain access to the 
property to seize a weapon or destroy evidence, 

a search of that property is no longer an 

incident of the arrest. U.S. v. Chadwick, supra, 
See U.S. v. Wright, 577 F.2d 378 (6th Cir. ” 


2) Immediately Preceding Arrest 


Generally, the term contemporaneous means at about the same time, 
Cases dealing with this type of situation most often concern 
searches which occur after an arrest has been made. On 

occasion, however, a search which preceded the arrest will be 
found to have still been incident to the arrest. These cases 
frequently involve situations where pinpointing the exact time an 


arrest occurred is difficult to do. U.S. v. Ilazi, 730 F.2d 1120 


(8th Cir. 1984); U.S. v. Harvey, 701 F.2d 800 (9th Cir. 1983); 


U.S. v. Chatman, 573 F.2d 565 (9th Cir. 1977); U.S. v. Burnett, 


526 F.2d 911 (5th Cir. 1976), cert. denied, 425 U.S. 977 (1976). 


But see U.S. v. Donaldson, 793 F.2d 498 (2nd Cir. 1986) cert. 


denied, 107 S. Ct. 932 (1987). 
The Supreme Court has stated: 


"Where the formal arrest followed quickly on 
the heels of the challenged search of petition- 
er's person, we do not believe it particularly 
important that the search precede the arrest 


rather than vice versa. Rawlings v. Kentucky, 
448 U.S. 98, 100 S. Ct. 2556 cresoyo 
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What is clear in these cases is that even though a formalistic 


ritual of arresting may not have taken place prior to the search, 
there did exist probable cause to arrest at the time of the 
search, and the formal arrest followed shortly after the search, 


See U.S. v, Morgan, 799 F.2d 467 (9th Cir, 1986); U.S. v. 


Harvey, supra; U.S. v. Levy, 731 F.2d 997 (2nd Cir, 1984), 


Example 
DEA Agents in San Francisco learned from an airline ticket agent 


that an individual would be arriving in San Francisco who had 
paid for his ticket from Seattle with cash. The individual was 
carrying no luggage, traveling alone, and had commented that he 
would be in San Francisco for only an hour and a half. When he 
arrived he was surveilled by Agents. He met two people in a 
restaurant where several telephone calls were made but no food or 
beverages consumed. The three individuals left the restaurant 
and drove about San Francisco in a manner indicating a desire to 
avoid surveillance. U-turns were executed and on several 
occasions a city block was completely squared. Before losing 
this car on the surveillance, the Agents saw the occupants drive 
to three different residences, two of which were located in a 
area known to have a high incidence of narcotics trafficking. 
Each stop was of short duration. When the man from Seattle 
returned to that city on a flight which left San Francisco at 
2:20 a.m., he was approached by an Agent. In this encounter at 


the airport the Agent discovered that the man was traveling under 
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a fictitious name, carried no identification, and soon grew 
extremely nervous. A bulge was detected in his trouser pocket. 
The pocket was searched by the Agent and in the pocket he 
discovered heroin, This individual was then arrested by the 


Agent on a possession charge. 


Question 


Was the search of the pocket a reasonable search because it was 
incident to the arrest, or was it unreasonable because the search 
was without benefit of a warrant and it preceded the formal 
arrest which precluded the search from being characterized as 


search incident thereto? 


Answer 

The search was contemporaneous with the arrest even though it 
preceded the arrest. Probable cause existed at the time of the 
search, and was based upon those articulable facts produced 
through the surveillance in San Francisco and the observations of 
the Agent in Seattle. The search therefore was incident to the 


arrest. See U.S. v. Chatman, supra. It must be remembered that 


in these types of cases, even though the search comes before the 
arrest, the probable cause to arrest existed at the time of the 


search and was independent of what was discovered in the search. 


3) Immediately Following Arrest 


The more common situation encounted with a search incident to an 
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arrest is a search which follows the arrest. The requirement of 
contemporaneousness is more flexible in these cases. There are 
limits, however, beyond which the requisite timeframe for a 

permissible search incident to an arrest will have lapsed. See 


U.S. v. Chadwick, supra (a piece of luggage searched which had 


been in custody for over an hour). See also U.S. v. Robinson, 


Supra; and Gustafson v. Florida, supra. The limitation 


imposed by the contemporaneousness requirement in these cases 
focuses on the length of time between the arrest and the search 
and the effect this length of time has on the reasons which 


justify the search, 


Any attempt to restrict the time requirement to a specific number 
of minutes would appear fruitless. The reason the search has to 
occur at about the same time as the arrest is to provide the 
protections already discussed. Any strict quantification of the 
time in which this conduct would be permissable would impact 
adversely on the justification for this type of search. Some 


courts have referred to a specific number of minutes but have not 


based their holdings on that factor alone. See U.S. v. Porter, 


738 F.2d 622 (4th Cir. 1984) cert. denied, 449 U.S. 1113 (1984) 


(15 minutes); U.S. v. McEachern, 675 F.2d 618 (4th Cir. 1982) 


(30 minutes); and U.S. v. Wyatt, 561 F.2d 1388 (4th Cir. 1977) 


(5 minutes). 


In order to understand the contemporaneous requirement as it is 


applied by the courts, it is necessary to examine the application 
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of this requirement in regard to what is being searched incident 
to the arrest. There are three areas of focus delineated by the 
court's decisions with regard to this application, 

(4 Search of the person; 

(ii Search of personal effects; 
iii) Search of the area in which the individual 

was located. 

The period of time between an arrest and the search of the person 
arrested may be greater and still be considered contemporaneous 


than, for example, an arrest and the search of a room in which he 


was arrested. The Supreme Court in U.S. v. Edwards, 415 U.S. 


800, 94 S, Ct. 1234 (1974) held that the person arrested as well 
as articles associated with his person and in his possession 
could be searched at the time of his arrest as well as at the 
"station house" with both searches being incident to the arrest. 


In Edwards, the articles searched were the clothes Edwards was 


wearing at the time of his arrest. The reason for this finding 
by the court is that the privacy interest intruded upon at the 
time of the arrest of the person, and justified as incident to 
the arrest, is no more effected by the search which takes place 
at the jail to which the arrestee is taken than it is or could be 
at the scene of the arrest. 

This was and is a normal incident of a 

custodial arrest, and reasonable delay in 

effecuating it does not change the fact that 

Edwards was no more imposed upon than he could 

have been at the time and place of the arrest 


or immediately upon arrival at the place of 
detention. U.S. v. Edwards, supra. 
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See also U.S. v. Ruigomez, 702 F.2d 61 (Sth Cir. 1983) where a 


tinfoil package fell out of the defendant's trousers as he was 
undergoing a strip search at the jail subsequent to his arrest. 
The package was then searched, The search was upheld as incident 


to the arrest. See also U.S. v. Sonntag, 684 F.2d 781 (Lith Cir. 


1982) where cocaine was seized from the wallet of the arrestee 


after he was transported to jail; U.S. v. Baldwin, 644 F.2d 381 


(5th Cir. 1981), where a wallet was searched two hours after the 


arrest of it owner. 


Several cases in the Ninth Circuit suggest that ti.ose items 
associated with the person and subject to a search incident to an 


arrest under the Edwards rationale are limited to clothing. 


Specifically, this circuit instructs that the authority to search 
does not include, for example, a purse carried by a woman at the 


time of her arrest but not searched until an hour later, U.S. v. 


Monclavo-Cruz, 662 F.2d 1285 (9th Cir. 1981); but would permit 


the search of the purse if at the time of the arrest at least a 
cursory search had been made, saving until a later opportunity 


the task of conducting a more thorough search. U.S. v. 


Burnette, 698 F.2d 1038 (9th Cir. 1983) cert. denied, 461 U.S. 


936 (1983). See also dicta in U.S. v. Johns, 707 F.2d 1093 (9th 


Cir. 1983). But see U.S. v. Ziller, 623 F.2d 562 (9th Cir. 1980) 


(per curiam) cert. denied, 449 U.S. 877 (1980), which holds to 


the contrary when the item searched was a wallet taken from a 
person arrested outside the San Francisco Airport and transported 
to the Federal Building where the wallet was discovered during a 
search. 
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The search of personal effects not directly associated with the 


person of the arrestee is a different matter. In U.S. v. 


Chadwick, supra the Supreme Court found that once law enforcement 


personnel 


have reduced luggage or other personal property 

not immediately associated with the person of 

the arrestee to their exclusive control... a 

search of that property is no longer an incident 

of the arrest. 
Where the article to be searched is personal property, such as a 
suitcase, it cannot be considered a search incident to the arrest 
if the search is remote in time or place from the arrest. If, 
however, the search is conducted at about the same time as the 
arrest (and in this instance, the time would run from the arrest 
until the item came under the "exclusive dominion" of the Agent) 


most circuits have found such searches to be reasonable and 


| justified as incident to a lawful arrest. See U.S. v. Fleming, 
| 677 F.2d 602 (7th Cir. 1982); (5 minutes not too long thereby 
permitting search of paper bag); U.S. v. Garcia, 605 F.2d 349 


(7th Cir. 1979); (search of luggage conducted within 15 seconds 
of arrest) cert. denied, 446 U.S. 984 (1980); as well as U.S. v. 


Litman, 739 F.2d 137 (4th Cir. 1984); (search of shoulder bag 
dropped to floor at time of arrest); and U.S. v. Brown, 6/71 F.2d 


685 (D.C. Cir. 1982); U.S. v. Singer, 687 F.2d 1135 (8th Cir. 


1982) (a folder carried by arrestee); U.S. v. Medford, 658 F.2d 


588 (8th Cir. 1981) cert. denied, 445 U.S. 1003 (1982). 
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4) Conclusion 


The search of the area in which the individual was arrested must 


be conducted contemporaneously with the arrest. Chimel v. 


California, supra. Generally, contemporaneously means the search 


must be conducted at about the same time as the arrest. On 
Occasion the search may precede the arrest, but the more common 
occurence is the search following the arrest. The vast number of 
diverse factual situations surrounding custodial arrests and 
attendant searches on occasion requires a reexamination of the 
constitutional justification for these searches. These 
reexaminations focus on the basis for the search being a 
reasonable search in light of the parameters imposed with regard 
to the timeframe in which the search must be conducted. A 
concern which some courts have addressed in attempting to 
determine what is contemporaneous in these situations is similar 


to that addressed by the Court in Chadwick. If the individual 


arrested is under the complete and exclusive dominion of the 
officers who made the arrest, is there any reason remaining for 
justifying the search? If the arrestee can't get to any weapon 
because he is in custody and handcuffed, can the Agent still 


search the area in which he was arrested? If so, for how long? 


While some pre Chadwick cases seem to suggest the search is still 


permissible, U.S. v. Mason, 523 F.2d 1122 (D.C. Cir. 1975) there 


are more recent cases which indicate that once the item has been 


siPe 


reduced to the control of the arresting officer the search is 


impermissible. U.S. v. Benson, 631 F.2d 1336 (8th Cir. 1980) 


(vacated and remanded, 453 U.S. 918, 101 S. Ct. 1353 (1981)); 
U.S. v. Calandrella, 605 F.2d 236 (6th Cir. 1979) cert. denied, 


444 U.S. 991 (1979). 


In order to answer these questions, the issues involved in the 
following section under Scope of Authority to Search will also 
have to be analyzed. For as the Supreme Court stated in 


Chadwick, supra, it is the remoteness in time and distance which 


will nullify a search incident to an arrest. This is particular- 
ly so when the issue is whether the area may be searched. In 


Fornash v. Marshall, 686 F.2d 1179 (6th Cir. 1982) cert. denied, 


460 U.S. 1042 (1983), the Court found a search 30 minutes after 


an arrest was "Substantially contemporaneous," and therefore, 
incident to the arrest when the search was of a car driven by the 


arrestee. 


In U.S. v. Fleming, supra, the Court stated that a search of a 


paper bag knocked from an individual's hands during an arrest was 
Subject to a search incident to the arrest of that person five 
minutes after he had been taken out of the house and placed in a 
DEA car. The timeliness of the search doesn't require that the 


search occur at exactly the same time. See also U.S. v. Mided, 


582 F. Supp. (N.D. Illinois 1984). 
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c. Scope Of The Authority To Search Under This Exception 


The scope of the authority of an Agent to search incident to the 
arrest of an individual is tied cirectly to the reasons 
justifying the search in the first place. The need to find 
weapons which might be accessible to the arrestee, as well as the 
desirability of finding evidence before it can be tainted or 
destroyed, in each arrest situation will define the outer 
perimeter of acceptable conduct in searching incident thereto. 

In order to understand the application of these principles in 
factual settings, an examination of three distinct categories is 


necessary. 


1) Search Of The Person 


As mentioned previously, the Supreme Court in U.S. v. Edwards, 


Supra, recognized the right to conduct the search of the person 
arrested both at the time of the arrest and later at the time of 


incarceration. In Edwards it was the clothes worn by the 


arrested person which were seized and searched the morning after 
his arrest. The Court found the search to be incident to the 


arrest which had occurred on the preceding day. See U.S. v. 


Hillison, 733 F.2d 692 (9th Cir. 1984). 


The search of the person is not without limitations. When a 


search goes beyond the search of the clothing of the person 
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arrested, the manner of the search as well as its Fourth Amend- 


ment intrusiveness will determine its reasonableness. 


a) Manner And Intrusiveness Of The Search 


A search of the person incident to an arrest was, in the language 


of U.S. v. Robinson, supra, a “full search." No additional facts 


were necessary in order to justify this particular type of 
search. This remains the law today except where the search of 
person involved goes beyond the scope and intensity of a 
reasonable search. In this regard there are three types of 
searches of a person incident to an arrest which will be 


discussed in ascending order of intrusiveness. 


(1) Strip Searches 


The Supreme Court has not as yet had to rule on the propriety of 


strip searches incident to an arrest. See Illinois v. Lafayette, 


462 U.S. 640, 103 S. Ct. 260 (1983). Strip searches involve types 
of searches which one Court has described as “demeaning, dehuman- 
izing, undignified, humiliating, terrifying, unpleasant, embarrass- 


ing, repulsive, signifying degradation and submission.... "Sala v. 


Country of Suffolk, (E.D. N.Y. 1978) (unpublished); (quoted in 


Mary Beth G. v. City of Chicago, 723 F.2d 1263 (7th Cir. 1983). 


There are a numbev ©° cCifferent types of such searches, each with 


-20- 


a different degree of Fourth Amendment intrusiveness. A strip 


search “may include requiring a suspect to remove his clothes and 


a visual inspection of his person." U.S. v. Klein, 522 F.2d 296 


(lst Cir. 1975). A strip search which generally entails a visual 
search of the entire body without clothes, as opposed to a visual 
search of those parts of the unclad body near and including the 


anal and genital areas has been called a skin search. Giles v. 


Ackerman, 746 F.2d 616 (9th Cir. 1984) cert. denied, 471 U.S. 


1053 (1985).. The latter is more intrusive than the former. 


The general category of searches referred to as "strip searches" 
may be included in the authority to search incident to a custody 


arrest. The Supreme Court in Robinson held that the scope of the 


authority to search incident to an arrest included a "full search 


of the person." Under Robinson's facts that meant a search of 


the pockets of the clothing worn by Robinson was within the scope 
of the authority for that search. A strip search is more 
intrusive into the privacy of the arrestee than a search of the 
clothing. As such, several courts have held that in order for a 
Strip search to be reasonable following an arrest, there must 
exist reasonable suspicion to believe the individual arrested is 


carrying or concealing contraband. Giles v. Ackerman, supra; 


Mary Beth G. v. City of Chicago, supra; Logan v. Shealy, 660 F.2d 


1007 (4th Cir. 1981) cert. denied, 455 U.S. 942 (1982). 


The reasonable suspicion may be based upon the nature of the 


offense which precipitated the arrest, the arrestee's conduct and 
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appearance after the arrest, and other information about the 
arrestee which would suggest the presence of contraband. 


Giles v. Ackerman, supra; Logan v. Shealy, supra. Additionally, 


such a search, even when justified, has to be carried out in a 
reasonable fashion. This generally means that the search should 
be carried out by a member of the same sex, in a location 


providing the arrestee some privacy. Mary Beth B. v. 


City of Chicago, supra. 


(2) Body Cavity Searches 


In Bell v. Wolfish, 441 U.S. 520, 99 S. Ct. 1861 (1979), the 


Supreme Court held that visual body cavity searches of pretrial 
detainees were reasonable under the Fourth Amendment but for 
different reasons than those justifying a search incident to an 
arrest. While this case did not involve a search incident to an 


arrest, some guidance can be gleaned from it. In Wolfish the 


Court recognized that a detention facility was "fraught with 
serious security dangers," and therefore found the searches 
justified as a “reasonable" administrative device useful in 
maintaining the order and security of that facility. The 
intrusiveness of the search was outweighed by the benefit to be 


gained in satisfying the need for security. 


This decision provided a test of reasonableness to be used in 


balancing the concern of security against the privacy interest 
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intruded upon. That test, which examined the scope, manner, 
justification, and place in which the search was conducted, 
provides a standard which is useful in body cavity searches 


foilowing an arrest. 


The visual inspection of the body's orifices is different than 
the less intrusive skin search. This type of search is 
considered more “degrading and humiliating than just a strip 
search, and therefore, the justification will have to be 


greater." Salinas v. Breier, 695 F.2d 1073 (7th Cir. 1982), 


cert. denied, 464 U.S. 835 (1983). In this case, the Court 


required, in addition to the arrest, probable cause to believe 
that a controlled substance was located in the person's rectum or 
vagina in order to justify requiring the person to bend forward 
at the waist so as to expose her body cavities to a visual 
inspection. The court went on to add that the inspection would 


also have had to have been accomplished in a reasonable manner. 


In U.S. ex rel. Guy v. McCauley, 385 F. Supp. 19 (E.D. Wisc. 


1974) the Court found the search itself permissible, but the 
manner in which it was conducted offensive and, therefore, the 
heroin found inadmissible. The manner of the search consisted of 
two female officers who were not medically trained, nor utilizing 
medical facilities, searching a woman seven months' pregnant 
twice within an hour, in something other than a hospital or 
medical environment, by having her “painfully forced to bend 


over" for visual inspection. 
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Since a body cavity search is more intrusive than other types of 
searches which may follow an arrest, it is consistent with the 


balancing process of evaluation used in Bell v. Wolfish, supra to 


require additional justification in a search incident as well. 
Moreover, the scope and manner of the search will also effect the 
ultimate reasonableness of the conduct in question. In 


Riley v. Wyrick, 712 F.2d 382 (8th Cir, 1983), the Court examined 


a search into the mouth of an arrestee in order to determine if 
it had been unreasonable in scope. Acknowledging the right to 
conduct a search of the person arrested, the Court stated there 
were limits to such authority. In this case, the police officers 
asked the arrestee to spit out his gum. When he refused, one of 
the officers choked him until the arrestee did expel the gum. 
The officers thereby discovered three capsules of heroin. The 
United States Court of Appeals for the Eighth Circuit examined 
the reasonableness of this conduct from the standpoint of a 
search incident to an arrest, as well as from the standpoint of a 
pretrial detainee (booking search). The court remanded this case 
to the district court with instructions to direct the state court 
to permit the defendant to appeal the state court's refusal to 
Suppress the heroin. 

Note: The justification necessary to conduct 

strip searches and the even more intrusive body 

cavity searches, in the context of a border search, 

requires more than just finding a person crossing 

the border. A “real suspicion” and a “clear 

indication" are the accepted standards which the 


courts require in order to find such searches 
reasonable. These types of warrantless searches 
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are found reasonable on entirely different 
grounds than a search incident to an arrest. 

The two should not be confused. ‘.e 

Henderson v. U.S., 390 F.2d 805 (9th Cir. 1967); 
Rivas v. U.5., 308 F.2d 703 (9th Cir. 1966); also 
see U.S. v. De Hernandez, 105 S. Ct. 3304 (1985). 


(3) Intrusions Into The Body 


The Supreme Court in Schmerber v. California, 384 U.S. 757, 


86 S. Ct. 1826 (1966) held that the minor intrusion into the body 
occasioned by a n:edle injected into the arm in order to draw 
blood was permissible as a search incident to an arrest only when 
there was also an exigency involved. The exigency in which the 


Court found justification in Schmerber was the evanescent quality 


of the evidence sought in the search for blood and the urgency 
thereby created. In this case, the evidence sought was the 
alcohol content of the blood, which the Court noted, dissipates 
at a rapid rate after the last alcoholic drink has been consumed, 
This rapid dissipation of the evidentiary value of the type of 
evidence sought created the exigency. The Court, even though 
recognizing that "[t]he integrity of an individuals’ person is a 
cherished value of our society," held the non-consensual 
intrusion into the body to be a reasonable search. See also 


Cupp v. Murphy, 412 U.S. 291, 93 S. Ct. 2000 (1973); and U.S. v. 


Harvey, 701 F.2d 800 (9th Cir. 1983). 


It is important to realize that this search was based on a search 


incident to an arrest, along with the exigent circumstances 


-25- 


presented. It is not appropriate as a matter of routine. In 


Rochin v. California, 342 U.S. 165, 72 S. Ct. 205 (1952) a forced 


"stomach pumping" which produced two morphine capsules was found 
to "shock the conscience” of the Court. This search had followed 
the arrest of Rochin., The seriousness of such conduct was deemed 
to violate the suspect's right to due process of law, a 
guaranteed right under the Fourteenth Amendment. The evidence 
was thus obtained in violation of the suspect's Constitutional 
rights. While this case did not involve the Fourth Amendment's 
reasonableness standard for searches, it is clear that the 
conduct was deemed to be so egregious that it transcended that 
level of evaluation and offended a more demanding standard, that 


of due process, 


More recently in Winston v. Lee, 470 U.S. 753, 105 S. Ct. 1611 


(1985), the Court was confronted with a search into an individual's 


— 


body which, while not incident to an arrest, was so intrusive as 


— 


to be unreasonable even though likely to produce evidence. In 
this case, the state of Virginia sought to compel a suspected 
robber to undergo surgery for removal of a bullet lodged in his 
chest. The surgical intrusion, even by court order, “implicates 
expectations of privacy and security of such magnitude" that in 
the absence of a compelling need for the evidence sought would be 
unreasonable. The Court found a significantly heightened privacy 
interest in the body which could not be easily overcome, even 


with judicial authorization. This helps put in perspective any 
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warrantless search which might entail an intrusion into the body 


in order to find the item sought. 


2) Search Of Immediate Affects Directly Associated With The 
Person 


In U.S. v. Robinson, supra the Supreme Court held that the 


authority to search incident to an arrest includes the search of 
items being carried on the person of the arrestee as well as the 
person itself. The arresting officer, in this case, discovered a 
cigarette package in the breast pocket of the man he had just 
arrested. He took the package out of the pocket and searched it. 
Inside the cigarette package, the officer discovered 14 gelatin 
capsules of heroin. The Court upheld the search as incident to 


the arrest. See also Gustafson v. Florida, supra. There is no 


requirement that an officer be able to articulate a belief that 
either a weapon or evidence will be uncovered in such a search. 
The authority to conduct such a search stems from the lawful 


custodial arrest itself. Gustafson v. Florida, supra. 


Icems directly identified with the person of the arrestee such as 


the cigarette packages in Robinson and Gustafson, which are in 


the possession of the person arrested are subject to a search. 
The type of item identified as an immediate affect directly 
associated with the person, generally, is small in size and 
carried in or about the ciothing of the person arrested. 


Included in this category are wallets and purses. See U.S. v. 
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Clark, 754 F.2d 789 (8th Cir. 1985); U.S. v. Gallop, 694 F.2d 205 


(9th Cir. 1982); U.S. v. McEachern, supra; U.S. v. Watson, 669 


F.2d 1374 (Lith Cir, 1982); U.S. v. Passaro, 624 F.2d 938 (9th 


Cir. 1980), cert. denied, 449 U.S. 1113; U.S. v. Castro, 596 F.2d 


674 (Sth Cir. 1979), cert. denied, 444 U.S. 963 (1979); U.S. v. 


Berry, 560 F.2d 861 (7th Cir. 1977) (dicta) cert. denied, 439 


U.S. 840, vacated, 571 F.2d 2 (7th Cir. 1978); and U.S. v. 


Goldfarb, 581 F. Supp. 1141 (E.D. Mich. 1984). Also included in 


this category has been a tinfoil package. U.S. v. Ruigomez, 702 
F.2d 61 (5th Cir. 1983). 


Note: The Ninth Circuit seems to have distinguished 
between a purse and a wallet in finding that the search 
of a wallet was permissible as incident to an arrest 
(U.S. v. Passaro, supra) and the search of a purse 

was not. U.S. v. Monclaro-Cruz, supra. The distinction 
appears to have been drawn because the Court put a purse 
into the category of searches mentioned later - searches 
of objects in the arrestee's possession which are not 
directly associated with the person - but it is diffi- 
cult to understand why. See also U.S. v. Burnette, 
supra, which permitted a complete and thorough search 

Of a purse at the station because an earlier limited 
search at the time of arrest had reduced the expecta- 
tion of privacy which remained in the purse. 


Address books carried on the person of the arrestee have also 
been found to be directly associated with the person. They are 
therefore subject to seizure and subsequent search incident to 


the arrest. See U.S. v. Parker, 530 F.2d 208 (8th Cir. 1975); 


U.S. v. Goldfarb, supra. See also U.S. v. Wyatt, supra. 


a) Items In Possession Of Arrestee But Not Directly Associated 
With Him 
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There are some items which, while they are in the possession of a 
person at the time of his arrest, will not be subject to a search 
incident to that arrest. These items are usually larger than 
those container-like items previously discussed. It is not the 
size of the item, however, that could exclude it from a search 
incident to the arrest; it is the fact that the privacy interests 
affected by the search are different than those affected by the 
arrest. There is no reduction in the privacy interests a person 
has in the container of this type when he is lawfully arrested, 
because there is no privacy interest at all on the person or in 


the items directly associated with the person. U.S. v. Berry, 


supra. 


In U.S. v. Chadwick, supra the Supreme Court found the Fourth 


Amendment interests of the arrestee in a footlocker in his 
possession at the time of his arrest were both possessory and 
privacy interest. The individual's arrest justifiably infringed 
upon the possessory interest, but a search of the footlocker more 
than an hour after the Agents had gained exclusive control over 
it was an unreasonable search. The individual had a legitimate 
expectation of privacy in the footlocker which was not overcome, 
under these circumstances, by the reasons normally understood as 


justifying a search incident to an arrest. 


Once law enforcement officers have reduced luggage or other 
personal property not immediately associated with the person of 


the arrestee to their exclusive control, and there is no longer 
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any danger that the arrestee might gain access to the property to 
seize a weapon or destroy evidence, a search of that property is 


no longer an incident of the arrest. U.S. v. Chadwick, supra 


(emphasis added). 


It is this language in Chadwick which distinguishes that property 


considered to be immediately associated with the person for 
Fourth Amendment purposes and property in the possession of the 
person arrested which has a privacy interest materially 
unaffected by the arrest. The latter type falls into a broader 
category of property subject to limitations not yet discussed at 
length; the restraint imposed by the accessibility to an area. 
The courts have found this type of property (shoulder bags, 
carry-on luggage, attache cases) may be searched incident to the 
arrest of the possessor when it is not within the “exclusive 
control” of the arresting Agent and is within the area accessible 


to the arrestee. 


Further discussion of the issue of searches conducted of items in 
the possession of the arrestee evolves into the third category of 


searches previously mentioned; search of the area. (See below). 


b) Alternative Justification 


In 1983, the Supreme Court decided Illinois v. Lafayette, supra. 


This case presented the Court with an opportunity to decide 
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whether the search of a shoulder bag at the police station 
without a warrant but following the arrest of its owner, was a 
reasonable search under the Fourth Amendment. Police had 
responded to a call from the manager of a movie theater, who had 
complained that an individual in the theater was causing a 
disturbance. Upon responding to the call, the police arrested 
Lafayette for disturbing the peace. He had a shoulder bag in his 
possession at the time of the arrest. During the booking 
process, after being transported to the police station, the bag 
was searched and amphetamines were found inside. While the Court 
had the opportunity to examine the reasonableness of the search 


as incident to the arrest, it chose not to do so. 


The Court noted in its decision that while the “governmental 
interests underlying a station house search of the arrestee's 
person and possessions” may be different than a “search 
immediately following arrest," the taking of the arrestee for 


incarceration purposes to the station house is no more than a 


“continuation of the custody inherent in the arrest status." It 
is thus the fact of the lawful arrest and the subsequent 
incarceration associated with the arrest which establishes the 
authority to conduct such an inventory search. The Court held, 
despite the possibility of a less intrusive course of action 
fulfilling the government's need to search, it was reasonable to 
inventory any container or article in the pcssession of a person 


arrested, incident to incarcerating that person. 
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It is thus clear, whether one uses the holding of U.S. v. 


Robinson, supra (search incident to an arrest) or Illinois v. 


Lafayette, supra (inventory search), there exists the authority 


to search an article or possession of an arrestee without the 


need to comply with the warrant requirement. See U.S. v. 


Andrade, 784 F.2d 1431 (9th Cir. 1986); U.S. v. Larty, 716 F.2d 


955 (2nd Cir. 1983). 


3) Search Of The Area Within The Arrestee's Immediate Control 


In Chimel v. California, supra, the Supreme Court held the 


reasons which justify a search of a person incident to his arrest 


also justify a search of the area within the immediate control of 


that person. The search for weapons and evidence is reasonable 
| as long as it is limited to that area from within which the 


| arrestee might gain access to a weapon or destructible evidence. 


"The area into which an arrestee might reach in 
order to grab a weapon or evidentiary items 
must, of course, be governed by a like ruie. A 
gun on a table or in a drawer in front of one 
who is arrested can be as dangerous to the 
arresting officer as one concealed in the 
clothing of the person arrested. Chimel v. 
California, supra." 


In Chimel, the Court examined the history of the search incident 


to an arrest exception to the warrant requirement. Up to that 


point in time, the Court in its development cf Fourth Amendment 


-32- 


law had permitted the search of an entire four-room apartment 


incident to the arrest of its occupant. See Harris v. U.S., 331 


U.S. 145, 67 S. Ct. 1098 (1947) and U.S. v. Rabinowitz, supra. 


The Chimel decision overruled those cases which had come before 


and were not consistent with its holding. 


In analyzing the justification for this exception to the warrant 
requirement, the Court in Chimel found the need to limit the 
scope of authority to search under it to those areas of concern 
addressed by it. The scope must be “strictly tied to and 
justified by the circumstances which rendered its initiation 


permissible." Chimel v. California, supra. Under the facts of 


the case the Court could not find any reason to believe that when 
Chimel was arrested in his three-bedroom home, the police were 
justified in searching the entire house under the conjecture that 
Chimel could get at a weapon or evidence located within. It is 
the ability of the arrestee to obtain such items which defines 
the area under his “immediate control." The scope of the search 
is thus confined to that area. Sometimes this area has been 


described as the "grabbing area." See U.S. v. Fleming, supra; 


U.S. v. Mided, supra. 


The courts have not had any great difficulty applying this concept 
of the scope of such a search with regard to arrests made inside 
dwellings. The language of the Supreme Court was clear. See 


Vale v. Louisiana, 399 U.S. 30, 90 S. Ct. 1969 (1970). A valid 
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search incident to an arrest is confined to that area from which 


the arrestee could reach a weapon or evidence. 


There is no comparable justification in the absence of consent or 
awarrant, for routinely searching any room other than that in 
which an arrest occurs - or, for that matter, for searching 
through all the desk drawers or other closed or concealed areas 
in the room itself. Such nonconsentual searches, in the absence 
of any other exceptions to the warrant requirement, may be made 


only under the authority of a search warrant. Chimel v. 


California, supra. 


In U.S. ve. McConney, 728 F.2d 1195 (9th Cir. 1984) cert. denied, 


469 U.S. 824 (1984), the Court found the search under a sofa 

cushion, which revealed a pistol, was limited to the area within 
the arrestee's immediate control, and therefore, was within the 
scope of the Agent's authority to search. McConney, at the time 


of the arrest, was only two feet from the gun. In U.S. v. Hill, 


730 F.2d 1163 (8th Cir. 1984) cert. denied, in Frazier v. U.S., 


469 U.S. 884 (1984), the Court found that the arrestee, Hill, was 
ten to twelve feet from a suitcase sitting on the floor in a 
bedroom of Hill's residence, and the search of that suitcase "was 
not conducted in an area within Hill's immediate control and thus 
[could not] be justified as a search incident... to his arrest." 
Similarly, the Ninth Circuit Court of Appeals found a search of a 
bedroom beyond the scope of authority to search incident to the 


arrest which took place in a hallway. U.S. v. Johnson, 722 F.2d 
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525 (9th Cir. 1983). See also Von Cleef v. New Jersey, 395 U.S, 


814, 89 S$. Ct. 1051 (1969) in which the Supreme Court held a 
search of a sixteen-room house could not be justified as a search 
incident to the arrest of one of its occupants on the third floor 


of that house. See also Shipley v. California, 395 U.S. 818, 89 


S. Ct. 2053 (1969) in which the Court found the search of a house 
was beyond the scope of authority of a search incident to the 
arrest of the occupant of that house when he was arrested after 


alighting from his car in front of the dwelling. 


The key ingredient in determining that area which is withir “e 
immediate control of the person arrested is its accessibility. 

If an area is accessible to an arrestee at the time of his arrest 
or shortly thereafter, the area is within his immediate control. 


U.S. v. Porter, supra. 


Example 


Agents negotiated with Judah Lyons to purchase cocaine. A 

sample was delivered to the undercover Agents and subsequently 
the sale was consummated in the hotel room of Lyons. In response 
to a prearranged signal f um the undercover Agents, other Agents 
entered the room and arrested Lyons. Lyons was handcuffed and 
placed on a chair in the room. The Agents searched the roon, 
including the closet, incident to the arrest wherein they found a 


revolver. 


effe 


Question 


Was the weapon found in the pocket of a coat hanging in the 
closet located in a search conducted incident to the arrest of 


Lyons? 


Answer 


No. The closet, the Court found in this case, was located 
“several yards" from Lyons. In order to determine whether a 
search incident to an arrest has stayed within the scope of 
authority permitting such warrantless searches, a Court must 
first decide whether the area searched was "conceivably 
accessible" to the arrestee - “assuming that he was neither an 


‘acrobat [nor] a Houdini.'" 


In this case, besides the distance involved, there were 
additional factors which limited the access of the person 
arrested to the area searched. Lyons was sitting on a chair, 
handcuffed and inside a room with six Agents. Four of these 
Agents were armed. All of these factors combined limited Lyons' 
access to the closet to such an extent that it could not be 
considered within the area of his immediate control. The search 
of the closet was thus outside the scope of the authority to 


search incident to his arrest. See U.S. v. Lyons, 706 F.2d 321 


(D.C. Cir. 1983); and U.S. v. Mapp, 476 F.2d 67 (2nd Cir. 1973). 


The inclusion of factors effectirg accessibility within a 


specific area, such as those mentioned above, have become common 
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in determining the limits to the area of the arrestee's 


"immediate control." 


The examination of the spatial circumstances surrounding the 
search was conducted in order to apply the rational justification 


for the search, as announced in Chimel v. California, supra to 


the particular facts of an arrest and search. Since accessibil- 
ity is the key consideration in assessing the justification of 
such searches, those factors effecting the ‘estee's abiiity to 
"grab" at weapons or evidence will necessarily effect the 


determination of the area within which he could do so. 


The courts, over time, have identified a number of factors which 
have been deemed material in reaching a conclusion about whether 
an area was in the immediate control of a person when he was 


arrested. Some of the more common factors are: 


(i) Number of persons arrested; 
(ii) Number of officers present; 


(iii) Physical positioning of officers in 
relation to arrestee; 


(iv) Presence or display of guns by the officers; 

(v) Whether the suspect was secured following 
his arrest (by handcuffs with hands in front 
or behind the back - or by other means); 


(vi) The distances between the arrestee and the 
place searched. 
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See U.S. v. Palumbo, 735 F.2d 1095 (8th Cir. 1984) cert. denied, 


469 U.S. 934 (1984); U.S. v. Hill, Supra; U.S. v. McConney, 


Supra; U.S. v. Mason, supra; and U.S. v. Mided, supra. 


The use of these considerations in determining accessibility to 
an “area of immediate control" is at the time of the arrest or 
the time of the search, as \ong as they are somewhat 


contemporaneous, See U.S. v. Litman, supra; U.S. v. Porter, 


supra; U.S. v. Palumbo, supra; U.S. v. McConney, supra; U.S. v. 


Lyons, supra; and U.S. v. Fleming, supra. 


After the decisions in U.S. v. Robinson, supra and U.S. v. 


Edwards, supra, in which the Court upheld the searches involved 


in those cases in an unqualified manner and without regard to 
whether weapons or evidence may have been present, it became 
clear that at least where the searches were of the person or 
immediate effects directly associated with the person, the 


reasoning for the limitations in Chimel v. California, supra, did 


not apply. Beyond these searches, however, still remained the 
"area within his immediate control" which was subject to a search 
as well. The limitations of Chimel with regard to ascertaining 


accessibility did not seem to be applicable after Edwards until 


U.S. v. Chadwick, supra was decided. In that case, the Court 


reaffirmed Robinson and Edwards, but also found that when 


“luggage or other personal property not immediately associated 


with the person" was within the “exclusive control" of the 
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arresting officer, any search of that property was outside the 


scope of a search incident to the arrest, 


The Court pointed out in Chadwick that the search in question was 


of a footlocker transported to the office of the Agents and which 
took place more than an hour after the arrest. The arrestees 
were securely in custody. A search is unreasonable in this 
context when it occurs at that point after an arrest where the 
property to be searched has already come “under the exclusive 


dominion of police authority." U.S. v. Chadwick, supra. The 


types of property subject to the exclusive dominion of Agents 
after an arrest, which at the time of arrest may have been under 
the control of the suspect, will generally be easily moveable 


containers. 


The Court was adopting the analysis of Chimel rather than Edwards 


and distinguishing between searches permissible and those which 
were not, all within the framework of the “area within" (the 
arrestee's) immediate control." When a search involves those 
items referred to as containers of personal property which were 
seized from within the area of immediate control and where the 
possessor has a legitimate and reasonable expectation of privacy 
in the contents, in order for it to be within the scope of an 
incident to an arrest, the search must not be remote in either 


time or place from arrest. U.S. v. Chadwick, supra. See U.S. v. 


Monclavo-Cruz, supra. But see U.S. v. Singer, supra; U.S. Vv. 


Fleming, supra; U.S. v. Litman, supra (citing Ralton); U.S. v, 
Mided, supra. 


Some of the same factors mentioned previously effecting access- 
ibility have been used to determine whether the arresting 


officers have taken exclusive dominion over the property from the 


arrestee. See U.S. v. Schleis, 582 F.2d 1166 (8th Cir. 1978) 


(apparently overturned sub nom in U.S. v. Medford, supra); 


U.S. v. Berry, supra; and dicta in U.S. v, Porter, supra. But 


see U.S. v. Garcia, Supra. 


These courts decided the language of U.S. v. Chadwick, supra 


required them to examine, not only if the search conducted was 
confined to the grabbing area, but also, if moveable property 


within that area remained accessible to the arrestee before the 


search took place. If the police authority making the arrest 
caused the item to be inaccessible to the arrestee by exercising 
exclusive dominion over it - i.e., by taking an attache case away 
from the arrestee - under the rationale justifying a search 
incident to an arrest, it would no longer be subject to such a 


search. See U.S. v. Berry, Supra. 


a) Passenger Compartment of Vehicle 


In 1981 the Supreme Court decided New York v. Belton, Supra. 


This case involved a search of a jacket left lying on the back 


seat of a car incident to the arrest of the occupants of the car. 
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The car had been stopped because the police officer observed a 
traffic violation. Shortly after the stop, the policeman found 
marijuana in the car and arrested its occupants. He directed the 
four men out of the car and arrested them for possession of 
marijuana. He separated them from each other, frisked them for 
weapons, and then went back to the car and searched the passenger 
compartment. The officer unzipped one of the jacket pockets and 


found cocaine inside. 


The Court was presented in this case, with the question of 
whether “'the area from within which [an arrestee] might gain 
possession of a weapon or destructible evidence,'" included the 
passenger compartment of a car after the occupants had been 
arrested and removed. The Court noted a divergence of opinion on 


the question in the circuits, (See U.S. v. Sanders, 631 F.2d 1309 


(8th Cir. 1980) cert. denied, 949 U.S. 1127 (1981), and compare 


with U.S. v. Rigales, 630 F.2d 364 (5th Cir. 1980), and then went 


on to find the need for a “workable rule in this category of 
case." The Court held that when the occupant of an automobile 
has been arrested, even if he has been taken out of the vehicle, 
a contemporaneous search of the passenger compartment may be 
conducted as incident to the arrest. Furthermore, the area 
subject to such a search, while being defined as the passenger 
compartment, also includes any containers found within that area 


of the car. See U.S. v. Salazar, 805 F.2d 1394 (9th Cir. 1986). 


The Court then, in citing U.S. v. Robinson, supra, stated that 


the search of such a container i justified not because there is 
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no privacy interest in the container, but because the lawful 
custodial arrest justifies the intrusion into that interest. 


New York v, Belton, supra. The Court stated in a footnote that 


its decision “in no way alters the fundamental principles 
established in the Chimel case," and was confined only to the 


question in which an automobile was involved. 


The Court also addressed the question of “exclusive control" by 
stating that the theory the search was impermissible because the 
jacket had been reduced to the “exclusive control" of the police- 


man, was “fallacious.” 


It is this later language in the Belton decision which has been 
utilized by a number of circuits in finding justification for the 


complete search mentioned in U.S. v. Robinson, supra to include 


the “area” identified in Chimel v. California, supra as subject 


to a search outside vehicle searches. U.S. v. Litman, supra; 


U.S. v. Porter, supra; U.S. v. Palumbo, supra; U.S. v. Burnette, 


supra; U.S. v. Roper, 681 F.2d 1354 (llth Cir. 1982) cert. 


denied, 459 U.S. 1207 (1983); U.S. v. Fleming, supra; U.S. v. 


Brown, supra. 


Thus, while the Supreme Court was clear in providing a “bright 
line" establishing the precept that the entire passenger 
compartment of a car is within the scope of a search incident to 
the arrest of an occupant of the car, as long as it is done 


contemporaneously with the arrest, (See U.S. v. Schecter, 717 


F.2d 864 (3rd Cir. 1983); U.S. v. Marquez, 687 F.2d 328 (10th 
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Cir. 1982) the circuit courts of appeal have used the language of 
New York v. Belton, supra, to find justification for the search 


of a moveable container, regardless of who has exclusive dominion 
over item, as long as the search is conducted at about the same 


time as the arrest. U.S. v. Singer, supra. These decisions have 


interpreted the issues in Belton to apply to situations other 


than those just involving automobiles. 


"We therefore conclude that the Belton reasoning, 
interpreting Chimel, requires courts to focus on 
whether the search in question was undertaken as 
an integral part of a lawful custodial arrest 
process, not on whether the arrest occurs on the 
street or in or outside a car, or the quality of 
the container seized and searched, or whether the 
suspect held the item in his grasp or could have 
reached for it at the moment of arrest. So under- 
stood, Belton covers cases such as this one in 
which the search is contemporaneous with a lawful 
custodial arrest and is confined to containers in 
hand or within reach when the arrest occurs. 

U.S. Vv. Brown, supra." 


Example 


DEA Agents, through the use of an undercover Agent, arranged to 
purchase cocaine from Mitchell Litman. Litman scheduled a 
meeting to make the exchange at a motel room used by the Agents. 
Upon Litman's arrival, he was arrested and instructed to place 
his hands against a nearby wall. Litman was then searched for 
weapons and handcuffed. He was being held at gunpoint by two 
Agents in the room. Another Agent then searched both containers 


and found cocaine in one of them, 
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Question 


Were the two bags subject to a search incident to the lawful 
custodial arrest of Litman, or was the search no longer justified 
because at the time of the search they were under the exclusive 


control of the Agents? 


Answer 


The search of the shoulder bag in which the cocaine was 
discovered was contemporaneous with his arrest. Additionally, 
the bags were within that area of his immediate control - the 
grabbing area - and thus, within the scope of the authority of a 
search incident to a lawful arrest. The fact that at the time of 
the search, the bag was under the complete control of the Agent 
is not material to determining the scope of authority for such a 
search, as long as it was conducted at about the same time as the 


arrest. See U.S. v. Litman, supra. 


a) Moveable “Areas Of Immediate Control" 


Since Chimel v. California, supra has limited the scope of 


authority to search incident to an arrest to the “area of 
immediate control" of the arrestee, a question arises on occasion 
as to whether there surrounds the person arrested an area subject 
to such a search when he is moved from one place * »*»other 
within the room or dwelling where the arrest took place. 


Generally, this may occur when an arrestee is apprehended in his 
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residence in a state of dress unsuitable for transportation to a 


jail facility. See U.S. v. Apker, 705 F.2d 293 (8th Cir. 1983) 


cert. denied, 446 U.S. 950 (1984); U.S. v. Anthon, 648 F.2d 669 


(10th Cir. 1981) cert. denied, 454 U.S. 1164 (1982), rehearing 


denied, 455 U.S. 984 (1982); U.S. v. Griffith, 537 F.2d 900 (7th 
Cir.1976). 


There are several practical methods of obtaining the necessary 
clothing in such situations. The Agents may choose to obtain the 
clothing themselves after obtaining the necessary information 
from the suspect as to its location. Upon locating the 
designated clothing items, the Agent may search them before 


turning them over to the arrestee. U.S. v. Lyons, supra; U.S. v. 


Apker, supra; U.S. v. Titus, 445 F.2d 577 (2nd Cir. 1971) cert. 


denied, 404 U.S. 957 (1971). 


The Agents may choose to allow the arrestee to go from one room 
to another (the bedroom, for example) in order to obtain his 
clothing, and then search the “area within his immediate control" 
in that room as well as the clothing he intends to put on. See 


U.S. v. Mason, supra. 


Anything discovered as a result of such a search would fit within 
the scope of a search incident to an arrest. Implicit in this 
course of action is some continued exercise of restraint over the 


Suspect. In U.S. v. Griffith, supra, the Court stated that if 


the arrestee was permitted unlimited freedom to walk about in 
order to obtain the necessary items, the need to conduct 
continuous searches would have been unnecessarily created by the 
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officers. See also U.S. v. Hill, Supra. In addition, items 


discovered by the Agent in going from one room to another and 
recognized as being of evidentiary value are subject to seizure 


under the plain view doctrine. Coolidge v. New Hampshire, 


403 U.S. 443, 91 S. Ct. 2022 (1971). 


However, it is clear that Agents may not maneuver an arrestee 
close to personal belongings or take him from room to room in 


order to expand the area of his search authority. U.S. v. Hill, 


Supra. 


"Of course, Chimel does not permit the arrest- 
ing officers to Tead the accused from place to 
place and use his presence in each location to 
justify a ‘search incident of the arrest.’ 
U.S. v. Mason, supra. See also U.S. v. Wright, 
Supra; U.S. V. Rothman, 492 F.2d 1260 a 
(9th Cir. 1973)." 


When the request for clothing has been made by the person 
arrested, the element of consent influences the expanded "area" 
of search along with the search incident concept. Such searches 
have been found within the scope of a search incident because the 
expansion was requested by the arrestee, and reasonably granted 


by the officers who made the arrest. See U.S. v. Whitten, 


706 F.2d 1000 (9th Cir. 1983) cert. denied, 465 U.S. 1100 (1984); 


U.S. v. Apker, supra; U.S. v. Mason, supra. 


When the arrestee has been instructed to put on clothes of 
different attire, either in the absence of any request from him 


or contrary to his express wishes, the consensual element is 


missing. The courts have, in the absence of other justification 


(See U.S. v. Roper, supra), found the enlarged “area” search not 


incident to the arrest, and therefore unreasonable. U.S. v. 


Hill, supra; U.S. v. Whitten, supra; U.S. v. Anthon, supra. But 


see Giacalone v. Lucas, 445 F.2d 1238 (6th Cir. 1971) cert. 
denied, 405 U.S. 922 (1972). 


In Washington v. Chrisman, 455 U.S. 1, 102 S. Ct. 812 (1982), the 


Supreme Court upheld a plain view seizure of marijuana seeds and 
a pipe by an officer who had arrested a Washington State 
University student, and who upon request by that student, had 
gone with him to the student's dormitory room so that student 
could obtain his personal identification papers. From the doorway, 
the officer saw the evidence and seized it. The Court held that 
in order to ensure his own safety and to maintain the integrity 
of the arrest, an officer may “monitor the movements of an 
arrested person, as his judgment dictates, following the arrest." 
In this factual setting the justification for the entrance into 
the dormitory room, when the arrest had taken place somewhere 
else, was the monitoring by the officer of the arrestee who had 
requested he be allowed to obtain his papers before further 
processing by the officer. The Court also found the officers 
decision to allow the student to return to his room within 
permissible limits of exercising control of an arrestee. There 
was no indication that the decision by the officer was an attempt 
to maneuver the student in order to increase the "area" subject 


to a search incident to the arrest. Should such an indication 
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have appeared, the inference to be drawn is that the seizure 


would have been unreasonable. 


4) Protective Sweeps 


a) Generally 


Since the Supreme Court in Chimel v. California, supra limited 


the area of a search incident to an arrest, a body of case law 
has developed in the circuits addressing an issue created by the 
effects of that decision. Before that case was decided, law 
enforcement officers, when making an arrest inside a suspect's 
residence, searched the entire structure. The Chimel decision's 
analysis of the basis for a search incident narrowed the scope of 
such a search to conform to its justification. After the 
decision, searching the entire dwelling in which the arrest was 
made was clearly outside the scope of the authority of a search 
incident to the arrest. Officers encountered situations, 
however, where upon making an arrest inside a building, there 
was reason to believe that someone besides the arrestee was 
present, and information existed indicating that their presence 


was a threat to the arresting officers safety. 


Officers, when faced with this threat may conduct a “protective 
sweep" of the inside of the premise where the arrest was made. 


This sweep is a search for the other person(s) in an effort to 
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neutralize the threat. At first glance, this may seem 


inconsistent with the holding in Chimel v. California, supra and 


Vale v. Louisiana, supra, but is not. The narrowing of the scope 


of a search incident to an arrest by Chimel focused on threats to 


the arresting officer from the person arrested. The focus of the 
protective sweep is on the threat caused by someone other than 
the arrestee. It is the danger presented which proscribes the 
authority to search. It is generally a quick, cursory search for 
people who by their presence create a threat. The analytical 


justification is identical to the rationale of Terry v. Ohio, 


392 U.S. 1, 88 S. Ct. 1868 (1968), where the Supreme Court 
balanced the public interest in permitting the police officer to 
protect himself from perceived threat against the minimal 
intrusiveness of a frisk, and thereby found the frisk to be a 
reasonable search, when the officer had a reason for believing a 


weapon was present. 


The Supreme Court has not directly addressed the issue of a 


protective sweep as yet. (See Vasquez v. U.S., 454 U.S. 975, 102 


S. Ct. 528 (1981) where the Court denied the petition for writ of 
certiorari.) The majority of the circuits have recognized and 
approved of a protective sweep, when factually justified and 
conducted in an appropriated manner, as a reasonable search. 


(For a partial list of those circuits, see Vasquez v. U.S., 


supra, dissenting opinion of Justice Brennan, Note 2. See also 


U.S. v. Riccio, 726 F.2 638 (1984)). In balancing the 


intrusiveness of the protective sweep against the danger to the 
officers, the courts have determined the search to be reasonable 
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as long as the search is cursory in nature, and intended to 


uncover people, not things. U.S. v. Agapito 620 F.2d 324 (2nd 


Cir. 1980) cert. denied, 449 U.S. 834 (1980); U.S. v. Bowdach, 


§61 F.2d 1160 (5th Cir. 1977). 


b) Requirements For A Protective Sweep 


The following requirements must be met in order to use this 


extension of the authority to search incident to an arrest. 


(1) The Agent Must Be Lawfully Present 


Most frequently, the Agent's presence inside a residence where an 
arrest has taken place will be pursuant to a warrant. When the 
other requirements for a protected Sweep have been met, such a 
protective search is then permissible. The Agent's presence is 
thus lawful. On occasion, however, the arrest may take place 
outside the walls of the dwelling. In order to enter the 
premises, there must be some recognized basis for the entry 
itself to have been lawful. This justification may be pursuant 
to a search warrant or some recognized exception to the warrant 


requirement. 
As the Supreme Court has recently stated: 


"In terms that apply equally to seizures of 
property and to seizures of persons, the Fourth 
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Amendment has drawn a firm line at the entrance 
to the house. Absent exigent circumstances, 
that threshold may not reasonably be crossed 


without a warrant. Payton v. New York, 445 U.S. 
573, 100 S. Ct. 1371 6GE0 


In some of the circuits, the courts have justified an entrance 


into a house or motel room on finding a need to conduct a 
protective sweep after the arrest has occurred outside the 


dwelling. See U.S. v. Whitten, supra; U.S. v. Jackson, 700 F.2d 


181 (5th Cir. 1983) cert. denied, 464 U.S. 842 (1983); U.S. v. 


Irizarry, 673 F.2d 554 (lst Cir. 1983); U.S. v. Baker, 577 Fed 


1147 (4th Cir. 1978) cert. denied, 439 U.S. 850 (1978). 


It appears from a close analysis of these decisisis, however, 
that these cases generally involve factual situations with a 
higher than normal potential for danger because of the 
involvement of guns and a propensity for their use by the owners. 


McGeehan v. Wainright, 526 F.2d 397 (5th Cir. 1976) cert. denied, 


425 U.S. 997 (1976). The analysis of these cases seems to be 
justifying the entrance on an exception to the warrant 
requirement known as exigent circumstances, rather than an 


extended Chimel search. 


Most of the cases, however, have dealt with post-arrest security 
searches where the arrest was made inside a house or apartment 
and the entrance which preceded the arrest was either not an 


issue, or had been resolved in some other manner. See U.S. v. 


Riccio, supra; U.S. v. Salvador, 740 F.2d 752 (9th Cir. 1984) 


cert. denied, 469 U.S. 1196 (1985); U.S. v. Spetz, 705 F.2d 1155 
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(9th Cir, 1983); U.S. v. Hatcher, 680 F.2d 438 (6th Cir. 1982); 


U.S. v. Dien, 609 F.2d 1038 (2nd Cir. 1979), 


The Agent Must Have An Articulable, Reasonable Belief That 
His Safety Is Threatened 


The permissable extension of a search incident to an arrest 
inside a premise beyond the “grabbing area" is focused on 
eliminating a perceived threat to the arresting officers. The 
type of threat which justifies a protective sweep is caused by 
the presence of others at the scene of the arrest. It is the 
balancing of interests in the manner which is analytically 
identical to the balancing of interests conducted by the Supreme 


Court in Terry v. Ohio, supra, which is the basis of justifica- 


tion for a protective sweep. Thus; it is clear that there must 
be an objective, articulable basis for believing (i) another 
person is present and that (ii) that presence creates a danger to 


the security of the arresting Agents. See U.S. v. Riccio, supra; 


U.S. v. Morgan, 743 F.2d 158 (6th Cir. 1984); U.S. v. Spetz, 


Supra. 


In U.S. v. Hatcher, supra, the defendant was arrested in his home 


on drug distribution charges. Incident to that arrest, a 
protective sweep was made of his home. Cocaine was discovered 
during this cursory search and introduced against him at trial. 


The Court stated: 


"In order that a protective sweep search be made 
imperative for law enforcement Agents who 
enter a home to execute an arrest warrant, 
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there must be at the time of the search some 
basis for a reasonable belief by the officers 
that there may be other persons on the premises 
who could pose a danger to the Agents." 


The Court found the fact that the arrest was on a drug charge and 
the “subject of drugs is a dangerous one..." did not provide that 


basis. Likewise, in U.S. v. Spetz, supra the Court found the 


crime of marijuana smuggling alone did not provide a reasonable 
basis for fearing danger from someone within the house. The 


Court in U.S. v. Kinney, 638 F.2d 941 (6th Cir. 1981) cert. 


denied, 452 U.S. 918 (1981), stated, “protective sweeps are 
lawful only if a serious and demonstrable potential for danger 


exists." 


It appears clear that, in those situations where the Agent is 
lawfully inside a dwelling and has made an arrest, the reasonable 
belief that other people are in the dwelling will be sufficient 
to justify the protective search. It is not the mere possibility 
of their presence which justifies the sweep, but the probability 


of their presence. U.S. v. Hatcher, supra; U.S. ¥. Gardner, 


627 F.2d 906 (9th Cir. 1980); U.S. v. Agapito, supra; U.S. v. 


Dien, supra; U.S. v. Gamble, 473 F.2d 1274 (7th Cir. 1978). 


"Mere speculation" is not enough. U.S. v. Spetz, supra. 


Improper inferences won't support the belief either. In U.S. v. 


Kolodziej, 706 F.2d 590 (5th Cir. 1983), the Court found the 


inference that drug dealers frequently have accomplices, was not 
enough to justify the protective sweep which followed the arrest 


of the defendant - a drug dealer - inside his doorway when there 
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no more specific facts known which would have suggested the 
presence of others. See also U.S. v. Lyons, supra; U.S. v. 


Basurto, 497 F.2d 781 (9th Cir. 1974). 


The Agent must be able to articulate a factual basis for his 
belief that others are present. In those cases where the arrest 
was made outside the dwelling, but an entrance into the structure 
was made and a protective sweep conducted, the courts appear to 
require more than just information that another person is 
present, but also, that weapons are present alone with a likeli- 


hood of their use. U.S. v. Morgan, supra; U.S. v. Spetz, supra; 


U.S. v. Sheikh, 654 F.2d 1057 (5th Cir. 1981) cert. denied, 


455 U.S. 991 (1982). 


The serious nature of certain types of criminal activity will 
justify the sweep. Generally those instances, which without more 
are sufficient to justify a protective sweep, involve criminal 


assault in the dwelling through the use of firearms. In U.S. v. 


Riccio, supra and U.S. v. Astorga-Torres, 682 F.2d 1331 (9th Cir. 


1982) cert. denied, 459 U.S. 1040 (1982), shoot-outs with 


officials were found to justify a protective sweep even where 


"the presence of anyone else in the cabin was most unlikely." 


(3) The Protective Sweep Is Limited In Scope To A Search For 
~ People 


Having recognized the authority to conduct a protective sweep in 


order to preserve the Agent's safey, when in fact it is 
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threatened, the courts also acknowlege the scope of such a search 
is dictated by the concern it is intended to neutralize. It is 
"strictly circumscribed by the exigencies which justify its 
initiation." Mincey v. Arizona, 437 U.S. 385, 98 S. Ct. 2408 


(1978). <A protective sweep must be limited to a search which by 
its nature and manner is designed to reveal people not evidence. 
The degree of intrusiveness involved in this type of search must 


be consistent with this limitation. 


Any deviation from this authority would take the search beyond 
its purpose and turn it into an unreasonable search. This search 
for people is cursory. A cursory check is a quick one, limited 


in duration. U.S. v. Kolodziej, supra; U.S. v. Agapito, supra. 


It is also limited to only those places where people could be 
concealed. The protective sweep does not include an examination 
of containers, drawers, etc., where people could not be 


reasonably located. 


c) Plain View During Protective Sweep 


If an Agent is justifiably conducting a protective sweep, he may 


seize any evidence of criminal conduct in "plain view." Texas v. 


Brown, 460 U.S. 730, 103 S. Ct. 1535 (1983); Coolidge v. 


New Hampshire, supra; U.S. v. Apker, supra; U.S. v. Martino, 


664 F.2d 860 (2nd Cir. 1981) cert. denied, 458 U.S. 1110 (1982). 
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Note: Several circuits have expanded the pro- 
tective sweep concept to include situations 
where search warrants are being executed. The 
effect, like the extension permitted during 
the execution of an arrest warrant, is to ex- 
pand the om of the authority of the Agents 
to search, ~S. V. Hill, Supra; U.S. v. Tabor, 
722 F.2a 596 STI 19 . In U.S. v. 
Figueroa, 750 F.2d 232 (2nd Cir. 1984), DEA 
gents executed a search warrant in a hotel room. 
One of the Agents opened an unlocked connecting 
door to the room ajacent to the one being 
searched. The Agent saw a person in the room, 
whom he arrested as well as evidence which was 
in plain view. The Court found the security 
search of the adjoining room a reasonable one 
because the Agents had information which formed 
a factual basis for believing the coconspirator 
moved freely between the two rooms, the door 
was unlocked, and a submachine gun which had 
been in the room to be searched under the 
warrant earlier, wasn't found when the Agents 
first entered. 


d. The Arrest Should Not Be A Pretext To Conduct A Search 


In U.S. v. Lefkowitz, 285 U.S. 452, 52 S. Ct. 420 (1932), th 


Supreme Court held a search incident to an arrest violative of 
the Fourth Amendment. The Court found the arrest was used as a 
pretext by the Agents involved to search incident to that arrest. 
Since that time, the Court has indicated on occasion that should 
a custodial arrest be made, even though with probable cause to 
believe a crime has been committed and if it appeared the arrest 
was motivated by the desire to search, where without the arrest 
no search could be made, the search would be unreasonable under 


the Fourth Amendment. In U.S. v. Robinson, supra, the suspect 


was arrested for operating a motor vehicle after revocation of 
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his license. The Court noted that the arresting officer may have 
been aware of the suspect's two prior narcotics convictions and 
used the traffic violation arrest as a “mere pretext for a 
narcotics search which would not have been allowed by a neutral 
magistrate had Jenks (the officer) sought a (search) warrant." 
Having recognized the possibility that a traffic arrest could 
have been a pretext, the Court based its decision which upheld 


the search on another issue. The Robinson Court found the search 


reasonable because the arrest, regardless of the officer's 
motives, was based upon probable cause to believe the suspect had 
committed an arrestable offense. The Court left any residual 
issue with regard to the arresting officer's motive to be decided 
in a case which presented the question more directly on its 


facts. 


Subsequently, In Brown v. Illinois, 422 U.S. 590, 95 S. Ct. 2254 


(1975), Justice Powell, in a concurring opinion, stated a pretext 
arrest motivated by ulterior concerns was official conduct which 
was "flagrantly abusive of Fourth Amendment rights." See also 


South Dakota v. Opperman, 428 U.S. 364, 96 S. Ct. 3092 (1976), 


concerning “investigatory” motives as a pretext effecting an 


inventory search, as well as Coolidge v. New Hampshire, supra. 


It is the possibility of improper motive in making an arrest that 
the language in these decisions has focused on. The Supreme 


Court since the Lefkowitz decision has not ruled specifically on 


the issue. The lower courts generally fall into two positions on 
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the issue. Some have held motive to be a factor in deciding 
whether a search was reasonable. U.S. v. Prim, 698 F.2d 972 


(9th Cir. 1983); U.S. v. Drake, 655 F.2d 1025 (10th Cir. 1981); 


U.S. v. Carriger, 541 F.2d 545 (6th Cir. 1976). Some have found 


motive to be of no consequence in reaching that decision. 


U.S. v. Williams, 754 F.2d 1001 (D.C. Cir. 1985); U.S. v. 


Ehlebracht, supra. 


First to be examined are those decisions which find motive does 
effect the determination of the reasonableness of a search 
incident to an arrest. Regardless of the position taken by a 
specific circuit, however, improper motive by an Agent in making 
an arrest should always be considered a factor, negatively 
impacting on determining the reasonableness of a search incident 


to an arrest because of the language in U.S. v. Robinson, supra, 


and the existence in some circuits of cases since Robinson, which 


have found it to effect overall reasonableness. What must be 
closely examined in this regard is precisely what motive is 


improper. 


1) Majority Position: Motive Has No Affect On A Finding Of 
Reasonableness 


While the Supreme Court's opinion in U.S. v. Robinson, supra 


expressly left for another case the issue of the motivation of 
the ernest mp officer insofar as it might effect the reasonable- 


ness of a search incident to an arrest, the opinion did clearly 
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State the authority to conduct a search stemmed from the lawful, 
custodial arrest. While its justification under the reasonable- 
ness standard of the Fourth Amendment is based “upon the need to 
disarm and discover evidence," there is no requirement that the 
officer believes a weapon or evidence of a crime is present in 


the area or the person searched. U.S. v. Robinson, supra. 


Insofar as those cases predating Robinson found an arrest on a 


minor charge, followed by a search revealing evidence of a more 
serious offense, a basis for finding the arrest pretextual, the 


holding in Robinson explained the right of the officer to conduct 


such a search flowed from the lawfulness of the arrest itself. 
This made the determination of the reasonableness of a search 
incident to an arrest an objective examination rather than a 


subjective one. In Gustafson v. Florida, supra a case decided 


the same day as Robinson, the Court conducted only an objective 


examination of the lawfulness of a custodial arrest on the charge 
of driving a car without possession of a valid license. In this 
case, the officer exercised his discretion in deciding to take 
the offender into custody, where neither the law nor regulations 
required it. After deciding to do so, the officer conducted a 
search incident to the arrest and discovered marijuana. The 
Court found the officer was entitled to conduct the search, 
regardless of what the charge was, without requiring any 
information be present indicating such evidence might be found. 


This resolves the questions presented in such pre-Robinson cases 


-59- 


as Amador-Gonzalez v. U.S., 391 F.2d 308 (5th Cir. 1968); and 


Taglavore v, U.S., supra which caused them to hold the improperly 


motivated search was unreasonable. 


The Supreme Court in a more recent decision found the justifica- 
tion for a search incident to an arrest to be present in every 
custodial arrest situation, regardless of the nature of the 
offense. The reasonableness of such a search is a determination 
that "does not depend upon a reviewing court's after-the-fact 
assessment of the particular arrest situation." It depends only 


upon the lawfulness of the custodial arrest. Washington v. 


Chrisman, supra. See also Scott v. U.S., 436 U.S. 128, 98 S. Ct. 


1717 (1978). 


The elimination of any examination of the subjective aspects of 
an arrest and a search incident to it seems to rule out any 
impact on the reasonableness of such a search due to pretextual 


motivation of the arresting officer. See U.S. v. Williams, 


Supra; U.S. v. Ehlebracht, supra; U.S. v. Mided, supra. In 


U.S. v. Ehlebracht, supra, the U.S. Court of Appeals for the 


Fifth Circuit upheld a search by a DEA Agent, who also happened 
to be a deputy sheriff, which was incident to the arrest of a 
deplaning passenger at an airport. The search revealed a 
quantity of cocaine. The arrest, upon which the search was 
based, was for providing a false name to a police officer which 


was a misdemeanor under state law. See also U.S. v. Hawkins, 


811 F.2d 210 (3rd Cir.) cert. denied, 108 S. Ct. 110 (1987). 
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2) Minority Position: Effecting The Finding Of Reasonableness 


Any examination of motive involves a subjective analysis. It was 
the subjective motivation on the part of the arresting officer 
which a few courts have examined in connection with a search 
incident to an arrest. It is the motive or "primary purpose" for 
the arrest which some courts have found to effect the legitimacy 


of the search which followed incident to it. See U.S. v. D'Alo, 


486 F. Supp. 945 (D. Rhode Island 1979). The pretextual arrest 
involved in this line of cases frequently fits one of two types. 
The first is an arrest, usually for a minor offense, made in the 
hope that evidence of criminal activity other than that for which 
the arrest is made, will be revealed incident to the arrest. See 


U.S. v. Millio, 588 F. Supp. 45 (W.D. New York 1984); 


Amador-Gonzalez v. U.S., Supra. 


In Millio, two highway patrolmen stopped Millio's car on the 
highway and detained him ostensibly while checking his history of 
traffic violations, until a search of the car revealed a weapon. 
Actually, the troopers had been notified by FBI Agents who had 
been keeping the driver under surveillance that the suspect was 
armed and the traffic stop was a ploy design to give the troopers 
time to search for the weapon believed to be in the car. The 
court found the weapon "must be suppressed because the seizure of 
the weapon was the direct result of the illegal pretextual 


detention of the defendant. In Amador-Gonzalez v. U.S., Supra, a 


Suspected narcotics trafficker was arrested for driving 36 miles 
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per hour in a 30 mile per hour zone. A subsequent search revealed 


heroin in the car. The Court stated: 


"The lawfulness of an arrest does not always 
legitimate a search. ...[t]he arrest must not 
be a mere pretext for an otherwise illegitimate 
search." 


The court went on to hold in this case that the arrest was 
-etextual and the search therefore unreasonable. See also 


Taglavore v. U.S., 291 F.2d 262 (9th Cir. 1961) (traffic arrest 


used as a pretext to search for marijuana). 


More recently, the Ninth Circuit Court of Appeals found the 
arrest of an airline passenger in Hawaii, by a DEA Agent, based 
upon the existence of a nonsupport warrant issued by a state 
court in Oregon, to be a pretext arrest. As such, it and the 
Searches which followed it, violated the Fourth Amendment. 


U.S. v. Prim, supra. 


Another type of pretextual arrest which has been found to 
invalidate a search incident thereto is where the Agent 


manipulates the time of an arrest in order to search a premise 


“without a search warrant where ordinarily one would be required 


under the Fourth Amendment." U.S. v. Carriger, supra quoting 


from U.S. v. Harris, 321 F.2d 739 (6th Cir. 1963). 


In this case, Agents had followed a heroin distributor into an 


apartment building, after having arranged to purchase from the 


distributor a sufficient quantity of drugs to force him to go to 
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his source of supply. One Agent, after losing the individual for 
a short while, saw the distributor in the apartment building with 
a package which appeared to have something in it. The 
distributor gave the package to Carriger, who ’ived in the 
building, and then walked away. Subsequentiy, a search incident 
to the arrest of Carriger revealed heroin. The Court found the 
Agents had manipulated the arrest of the distributor in order to 
enhance their authority to search incident to that arrest. It 
should be noted, however, that this case predates such Supreme 


Court decisions as Robinson. 


In conclusion, it should be noted that there are some courts 
which make reference to pretexts by Government Agents and 


suggest in their decisions that findings by the Court of such 
improper motives could taint a search incident to the arrest. 


These courts generally conclude, however, that on the particular 


facts before them no such pretextual arrest occurred. In U.S. v. 


Drake, supra, the Court stated the propostion that "when 


Government Agents have purposely delayed execution (of an arrest) 
to gain a tactical advantage not otherwise attainable - for 
example, to search ‘incident to an arrest’ premises for which a 
warrant was unobtainable" such delay would cause the search to be 
unreasonable. While the Court espoused this point of view, it 
did not find such a pretextual arrest under the facts before it. 


See also U.S. v. Wright, supra. 
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